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V. Jane M ne

KEYSTONE COAL M NI NG CORPORATI ON,
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DECI SI ON

Appear ances: Janes H Swain, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, Phil adel phia, Pennsylvania, for Petitioner,
MBHA
Jerome H. Sinonds, Esq., Freedman, Levy, Kroll and Sinonds,
Washi ngton, D.C., for Respondent, Keystone Coal M ning
Cor por ati on

Before: Judge Merlin

This case is a petition for the assessnent of a civil
penalty filed by the Mne Safety and Heal th Adm ni stration
agai nst Keystone Coal M ning Corporation. A hearing was held on
Decenber 13, 1979.

At the hearing, the parties agreed to the foll ow ng
stipulations (Tr. Vol 1, 4-5):

(1) The operator is the owner and operator of the subject
m ne.

(2) The operator and the mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

(3) | have jurisdiction.

(4) The inspector who issued the subject citation was a
duly authorized representative of the Secretary.

(5) A true and correct copy of the subject citation was
properly served upon the operator.
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(6) Copies of the subject citation and termnation of the
violation at issue in this proceeding are authentic and may be
admtted into evidence for purposes of establishing their
i ssuance but not for purposes of establishing the truthful ness or
rel evancy of any statenments asserted therein.

(7) The alleged violation was abated in good faith.

(8) Inposition of any penalty in this proceeding will not
affect the operator's ability to continue in business.

(9) The operator is large in size.

At the hearing, docunmentary exhibits were received and
wi t nesses testified on behalf of MSHA and the operator (Tr. Vol
I, 1-103). At the conclusion of the taking of evidence, the
parties waived the filing of witten briefs, proposed findings of
fact, and conclusions of law. |Instead, they agreed to make ora
argunent and have a decision rendered fromthe bench (Tr. Vol. |
103). A decision was rendered fromthe bench setting forth
findi ngs, conclusions, and determ nations with respect to the
all eged violation (Tr. Vol. 11, 2-6).

Bench Deci si on
The bench decision is as foll ows:

This case is a petition for the assessnent of a civil
penal ty under Section 110 of the Act. The all eged
violation is of 30 CFR 75.807. This nmandatory standard
provi des:

Al'l underground hi gh-voltage transni ssion cabl es
shall be installed only in regularly inspected air
courses and haul ageways, and shall be covered,
buried, or placed so as to afford protection

agai nst damage, guarded where nen regularly work
or pass under themunless they are 6-1/2 feet or
nore above the floor or rail, securely anchored,
properly insul ated, and guarded at ends, and
covered, insulated, or placed to prevent contact
with trolley wires and other |owvoltage circuits.

The citation sets forth, in part, that the 4160 volt

hi gh-vol t age cabl e was not protected from danage nor
was it guarded where persons were required to cross
under it. At issue here is the provision in 75.807

t hat guardi ng be provided "%/(3)5C where nmen regul arly
wor k or pass under" the high-voltage cable.

There is no dispute that the cable in question was high
voltage within the purview of the nandatory standard.
In addition, there is no dispute that the cable was 4
feet fromthe floor. During the course of the hearing,
| earlier ruled that "regularly” nodified both "work"
and "pass under." | adhere to that ruling.
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The travelway in question, along which this high-voltage cable
was hung, passes by two crosscuts identified as "C' and "D' on
Respondent's Exhibit No. 1. The evidence shows that in crosscut
"D," there was a supply car with sone roof bolts and al so sone
other junk init. |In crosscut "C " there were 15 posts.

The inspector testified that he cited these areas as
ones where nen regul arly worked or woul d pass under the
cabl e because mners would go into these crosscuts to
get the materials there. However, the operator's
safety inspector testified that by the time the
citation was issued, the working face had advanced 200
nore feet beyond this area and that there were
crosscuts further inby where posts and other materials
were stored. Accordingly, the operator's safety

i nspector testified that even if these crosscuts
previously had been supply areas, they no |onger were
so. Moreover, the operator's safety inspector
testified that on the day before the subject citation
was issued, the inspector had travel ed further inby the
cited area past new crosscuts which now constituted
present supply areas. | accept the testinony of the
operator's safety inspector

It appears, therefore, that at the tine the subject
citation was issued, the inspector actually knew that
the areas cited here were not places where nen worKking
in the section would ordinarily go to get supplies.

The Solicitor expressly admtted that the fact that the
posts or other materials in crosscuts "C' and "D' m ght
be obtained in an emergency or when other supplies ran
out would not bring those crosscuts within the scope of
t he mandat ory standard.

In Iight of the foregoing, | conclude that nmen did not
regul arly work or pass under the high-voltage cable
with respect to crosscuts "C' and "D."

The hi gh-voltage cable entered the transforner box in
the crosscut identified as "B" on Respondent's Exhibit
1. | reject, as unpersuasive, evidence that either a
man or a tool box was in that crosscut on the day the
citation was issued. No such contention is nmade in the
citation itself. The allegation nade at the hearing is
bel ated and not probative. Men could conceivably go
under the high-voltage cable to reach the transforner
box, although this would be very unlikely because, as
the operator's safety inspector testified, the cable
was 4 feet off the ground at the entrance to this
crosscut and then ran down to 2 feet fromthe ground
where it entered the supply car in the crosscut. Even
nore inportantly, the operator's safety inspector
testified that although the transformer could

mal function, it rarely breaks down. | found the
operator's safety inspector a persuasive wtness. |
accept his testinony.
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Based upon the testinony of the operator's safety inspector and
upon his description that a breakdown in the transformer box is a

rare occurrence, | find that men would not regularly work or pass
under the high-voltage cable in order to reach the transforner
box. Accordingly, | find that there was no violation of this

mandatory standard with respect to crosscut "B."

On the basis of the foregoing, the citation nmust be
vacat ed.

There is, however, another basis for vacating the
citation. The mandatory standard requires that the

hi gh-vol t age cabl e be guarded unless it is 6-1/2 feet

or nore above the floor. The inspector testified that

at the dinner hole and ot her places, high-voltage
cables are "additionally" guarded. However, no sanple
of a high-voltage cable was introduced into the record
and there was no evidence from MSHA as to precisely how
much or what kind of guarding is required by 75.807.
Fromthe record MSHA has made before me, it does not
appear what 75.807 requires of the operator in the form
of guardi ng; whether the operator knows what these

requi renents are; whether any guardi ng was present here
and, if so, why it did not satisfy the standard; and
finally whether any requirnment of additional guarding
can be read into the standard. On this basis also, the
citation woul d have to be vacated

In Iight of the foregoing, | conclude there was no
violation. The citation is vacated, the Solicitor's
petition is dism ssed.

The foregoi ng bench decision is hereby AFFI RVED

CRDER

is hereby ORDERED that Citation No. 229408 be VACATED and

the instant petition be D SM SSED

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



